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PROF. PETER
PACZOLAY

(Judge in respect for
Hungary of the ECtHR)

THE EUROPEAN COURT OF HUMAN RIGHTS
BETWEEN ACTIVISM AND DEFERENCE

Abstract

The presentation focuses on the relation of the ECtHR and the national
authorities as primary guarantors of human rights, analysing the
doctrines of subsidiarity and margin of appreciation. How are these
theories connected to the shared responsibility between the Court and
the national jurisdictions?

Why does the so-called process-based review play recently an
important role? While these important elements of the jurisprudence
suggest a position of deference towards the national authorities, the
defence of more and more rights not even mentioned in the Convention,
the prescription of growing number of positive obligations for the
member states act in the opposite direction. Finally, how can these
theories connected particularly to the Strasbourg Court serve the
universality of human rights?
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